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WALTER M. LUERS, ESQ. - 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone:
908.894.5656
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO.______________________
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Record Custodian of the
Borough of Englewood Cliffs,

VERIFIED COMPLAINT

Defendants.
Plaintiff Carin Geiger, through her counsel Law Offices of Walter M. Luers, LLC
and by way of verified complaint against the Defendants Borough of Englewood Cliffs and
Lisette M. Duffy in her official capacity as Records Custodian of the Borough of Englewood
Cliffs, alleges as follows:
PRELIMINARY STATEMENT
1.

This is an action under the Open Public Records Act (“OPRA”), N.J.S.A.

47:1A-1, et seq., seeking copies of various records requested by Plaintiff.
PARTIES
2.

Plaintiff Carin Geiger is a citizen and resident of the State of New Jersey.

Her address is 270 Alfred Street, Englewood Cliffs, New Jersey 07632.
3.

Defendant Borough of Englewood Cliffs is a public body and is a public

agency within the meaning of N.J.S.A. 47:1A-1.1. Englewood Cliffs’ principle place of business
is 482 Hudson Terrance, Englewood Cliffs, New Jersey 07632.
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4.

Defendant Lisette M. Duffy is Record Custodian for the Borough of

Englewood Cliffs. Her place of business is 482 Hudson Terrance, Englewood Cliffs, New Jersey
07632.
JURISDICTION AND VENUE
5.

Venue is properly laid in Bergen County because all of the Defendants

maintain principal places of business in this County. R. 4:3-2(a).
6.

This Court has subject matter jurisdiction pursuant to N.J.S.A. 47:1A-6.
FACTUAL ALLEGATIONS

7.

On August 11, 2017, northjersey.com, a division of the Bergen Record

and USA Today, published a story by Steven Janonski about an independent discipline report
concerning a member of the Englewood Cliff’s police department. The report said the Borough
Council should not have dismissed six administrative charges against the officer. (October 24,
2017 Certification of Walter M. Luers, Exhibit A) (hereinafter, “Luers Cert.,”) (being filed
herewith).
8.

The report included a statement by Mayor Mario Kranjac defending the

council’s actions. Mayor Kranjac defended the dismissal of the charges and made accusations
that the “political supporters of the police chief” were engaged in a “witch hunt”. The news
story reports that the statement was presented from an email written by Mayor Kranjac. (Luers
Cert., Exh. A).
9.

On information and belief, Mayor Kranjac wrote that email on his official

account, mkranjac@englewoodcliffsnj.org. (Luers Cert., Exh. B). Even if he did not, the email
nonetheless was sent during the course of the Defendant’s official business.
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10.

Plaintiff made an OPRA request on August 16, 2017. Among the items

requested were: “Email or other correspondence from Mario Kranjac to NorthJersey.com/Bergen
Record/S. Janonski regarding Guida reports on Lt. Mura or any other issue relating to the
Borough of Englewood Cliffs between August 1 and August 16, 2017.” (Luers Cert., Exh. C).
11.

Defendants answered most of the requests on August 18, 2017, but not

the request for the email. At that time, Plaintiff was informed that a response would come by
August 29, 2017. (Luers Cert., Exh. D).
12.

On August 29, Plaintiff wrote to Defendant asking for the email

documents. (Luers Cert., Exh. E).
13.

In response, Defendant Duffy wrote to Plaintiff requesting an extension

for responding to the email request until September 5, 2017. Defendants wanted the request to
be reviewed by the Borough Attorney. (Luers Cert., Exh. F).
14.

On September 5, 2017, Plaintiff again contacted Defendants. She was told

“At the time, I have no additional response. I have a message out to our Borough Attorney,
Anne Marie Rizzuto, concerning your OPRA.” (Luers Cert., Exh. G).
15.

On September 26, 2017, Defendant Duffy wrote that the request was being

denied. The reason: “The email by Mayor Kranjac to the newspaper was written in his
individual political capacity and not part of his mayoral or Borough duties.” (Luers Cert., Exh.
H).
16.

The email sent by Mayor Kranjac to the Record was created and sent by

the Mayor during the course of his official business and role as Mayor. To the extent that the
Mayor sent the email in his political role, those two roles are inextricably linked and cannot be
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separated when the Mayor is commenting on public business and when the distinction is not
made by the Mayor.
FIRST COUNT
(OPEN PUBLIC RECORDS ACT – N.J.S.A. 47:1A-1, ET SEQ.)
17.

Plaintiff hereby repeats and incorporates by reference paragraphs 1-16 of

this Verified Complaint.
18.

The information requested by Plaintiff and withheld by Defendants are

public records within the definition of N.J.S.A. 47:1A-1.1.
19.

No statutory or case law reason exists for denying disclosure of a

requested document because it is written in his political capacity
20.

The email was by a public official discussing public business.

21.

Defendants violated OPRA by not providing access to the requested

emails to Plaintiff.
SECOND COUNT
(COMMON LAW RIGHT OF ACCESS)
22.

Plaintiff hereby repeats and incorporates by reference paragraphs 1-21 of

this Verified Complaint.
23.

The email requested by Plaintiff is a public record within the meaning of

the common law right of access.
24.

Plaintiff and the public’s interest in acquiring the information outweigh

any interest in continued secrecy that Defendants may have.
WHEREFORE, Plaintiff demands:
A.

An order or judgment ordering disclosure of the email written by Mayor

Kranjac to the Record on or about August 11, 2017 that was requested by Plaintiff;
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B.

An award of costs of this action and reasonable attorneys’ fees;

C.

Such other, further, and different relief as the Court may deem equitable

and just.
DESIGNATION OF TRIAL COUNSEL
Plaintiff hereby designates Walter M. Luers as trial counsel.
CERTIFICATION OF NO OTHER ACTIONS
Pursuant to R. 4:5-1, it is hereby stated that the matter in controversy is not the
subject of any other action pending in any other court or of a pending arbitration proceeding to the
best of my knowledge and belief. To the best of my belief, no other action or arbitration proceeding
is pending or contemplated. Further, other than the parties set forth in this pleading, I know of no
other parties that should be joined in the above action. In addition, I recognize the continuing
obligation of each party to file and serve on all parties and the Court an amended certification if
there is a change in the facts stated in this original certification.

Respectfully submitted,
Dated: October 24, 2017

LAW OFFICES OF WALTER M. LUERS, LLC
By:

/s/ Walter M. Luers
Suite 2
122 West Main Street
Clinton, New Jersey 08809
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WALTER M. LUERS, ESQ. – 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone:
908.894.5656
wluers@luerslaw.com
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO._________________
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Records Custodian of the
Borough of Englewood Cliffs,

ORDER TO SHOW CAUSE
(OPRA SUMMARY PROCEEDING)

Defendants.
THIS MATTER having been opened to the Court by Law Offices of Walter M. Luers,
LLC, attorney for Plaintiff Carin Geiger, seeking relief by way of summary action pursuant to R.
4:67-1 and 2(a), based upon the facts set forth in the verified complaint and supporting papers
filed herewith; and the Court having determined that this matter may be commenced by order to
show cause as a summary proceeding pursuant to N.J.S.A. 47:1A-6 and for good cause shown,
IT IS on this __________ day of ________________, 2017 ORDERED that the
Defendants Borough of Englewood Cliffs and Lisette M. Duffy in her official capacity as
Records Custodian appear and show cause on the _______ day of ______________________,
2017 before the Honorable Bonnie J. Mizdol, A.J.S.C., Superior Court of New Jersey, Bergen
County Justice Center, 10 Main Street, Hackensack, New Jersey 07601, at ___ o’clock in the
_______ noon or as soon thereafter as counsel can be heard, why judgment should not be
entered:
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A.

An order or judgement ordering disclosure of the email written by Mayor

Kranjac to the Record on or about August 11,2017 that was requested by the Plaintiff;
B.

An award of costs of this action and reasonable attorneys’ fees;

C.

Such other, further and different relief as the Court may deem equitable and just.

And it is further ORDERED that:
1.

A copy of this order to show cause, verified complaint and all supporting

affidavits or certifications submitted in support of this application be served upon the Defendants
personally or by certified mail, return receipt requested, within ____ days of the date hereof, in
accordance with R. 4:4-3 and R. 4:4-4, this being original process.
2.

The Plaintiff must file with the Court their proof of service of the pleadings on the

Defendants no later than three (3) days before the return date.
3.

Defendants shall file and serve a written answer and opposition papers to this

order to show cause and the relief requested in the verified complaint and proof of service of the
same by __________________________, 2017. The answer and opposition papers must be filed
with the Clerk of the Superior Court in the county listed above and a copy of the papers must be
sent directly to the chambers of the Honorable Bonnie J. Mizdol, A.J.S.C.
4.

The Plaintiff must file and serve any written reply to the Defendants’ order to

show cause opposition by __________________________, 2017. The reply papers must be filed
with the Clerk of the Superior Court in the county listed above and a copy of the reply papers
must be sent directly to the chambers of the Honorable Bonnie J. Mizdol, A.J.S.C.
5.

If the Defendants do not file and serve opposition to this order to show cause, the

application will be decided on the papers on the return date and relief may be granted by default,
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provided that the Plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.
6.

If the Plaintiff has not already done so, a proposed form of order addressing the

relief sought on the return date (along with a self-addressed return envelope with return address
and postage) must be submitted to the Court no later than three (3) days before the return date.
7.

Defendants take notice that the Plaintiff has filed a lawsuit against you in the

Superior Court of New Jersey. The verified complaint attached to this order to show cause states
the basis of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written
answer and opposition papers and proof of service before the return date of the order to show
cause.
These documents must be filed with the Clerk of the Superior Court in the county listed
above. A directory of these offices is available in the Civil Division Management Office in the
county listed above and online at:
http://www.judiciary.state.nj.us/prose/10153_deptyclerklawref.pdf. Unless exempt from paying
the filing fee, include a $175 filing fee payable to the “Treasurer, State of New Jersey.” You
must also send a copy of your answer and opposition papers to the Plaintiff’s attorney whose
name and address appear above, or to the Plaintiff, if no attorney is named above. A telephone
call will not protect your rights; you must file and serve your answer and opposition papers (with
the fee) or judgment may be entered against you by default.
8.

If you cannot afford an attorney, you may call the Legal Services office in the

county in which you live or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJLAW (1-888-576-5529). If you do not have an attorney and are not eligible for free legal
assistance you may obtain a referral to an attorney by calling one of the Lawyer Referral
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Services. A directory with contact information for local Legal Services Offices and Lawyer
Referral Services is available in the Civil Division Management Office in the county listed above
and online at: http://www.judiciary.state.nj.us/prose/10153_deptyclerklawref.pdf.
9.

The Court will entertain argument, but not testimony, on the return date of the

order to show cause, unless the Court and parties are advised to the contrary no later than
_______ days before the return date.

__________________________________________
HON. BONNIE J. MIZDOL, A.J.S.C.
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WALTER M. LUERS, ESQ. – 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone:
908.894.5656
wluers@luerslaw.com
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO._________________
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Records Custodian of the
Borough of Englewood Cliffs,

ORDER TO SHOW CAUSE
(OPRA SUMMARY PROCEEDING)

Defendants.
THIS MATTER having been opened to the Court by Law Offices of Walter M. Luers,
LLC, attorney for Plaintiff Carin Geiger, seeking relief by way of summary action pursuant to R.
4:67-1 and 2(a), based upon the facts set forth in the verified complaint and supporting papers
filed herewith; and the Court having determined that this matter may be commenced by order to
show cause as a summary proceeding pursuant to N.J.S.A. 47:1A-6 and for good cause shown,
IT IS on this __________ day of ________________, 2017 ORDERED that the
Defendants Borough of Englewood Cliffs and Lisette M. Duffy in her official capacity as
Records Custodian appear and show cause on the _______ day of ______________________,
2017 before the Honorable Bonnie J. Mizdol, A.J.S.C., Superior Court of New Jersey, Bergen
County Justice Center, 10 Main Street, Hackensack, New Jersey 07601, at ___ o’clock in the
_______ noon or as soon thereafter as counsel can be heard, why judgment should not be
entered:
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A.

An order or judgement ordering disclosure of the email written by Mayor

Kranjac to the Record on or about August 11,2017 that was requested by the Plaintiff;
B.

An award of costs of this action and reasonable attorneys’ fees;

C.

Such other, further and different relief as the Court may deem equitable and just.

And it is further ORDERED that:
1.

A copy of this order to show cause, verified complaint and all supporting

affidavits or certifications submitted in support of this application be served upon the Defendants
personally or by certified mail, return receipt requested, within ____ days of the date hereof, in
accordance with R. 4:4-3 and R. 4:4-4, this being original process.
2.

The Plaintiff must file with the Court their proof of service of the pleadings on the

Defendants no later than three (3) days before the return date.
3.

Defendants shall file and serve a written answer and opposition papers to this

order to show cause and the relief requested in the verified complaint and proof of service of the
same by __________________________, 2017. The answer and opposition papers must be filed
with the Clerk of the Superior Court in the county listed above and a copy of the papers must be
sent directly to the chambers of the Honorable Bonnie J. Mizdol, A.J.S.C.
4.

The Plaintiff must file and serve any written reply to the Defendants’ order to

show cause opposition by __________________________, 2017. The reply papers must be filed
with the Clerk of the Superior Court in the county listed above and a copy of the reply papers
must be sent directly to the chambers of the Honorable Bonnie J. Mizdol, A.J.S.C.
5.

If the Defendants do not file and serve opposition to this order to show cause, the

application will be decided on the papers on the return date and relief may be granted by default,
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provided that the Plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.
6.

If the Plaintiff has not already done so, a proposed form of order addressing the

relief sought on the return date (along with a self-addressed return envelope with return address
and postage) must be submitted to the Court no later than three (3) days before the return date.
7.

Defendants take notice that the Plaintiff has filed a lawsuit against you in the

Superior Court of New Jersey. The verified complaint attached to this order to show cause states
the basis of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written
answer and opposition papers and proof of service before the return date of the order to show
cause.
These documents must be filed with the Clerk of the Superior Court in the county listed
above. A directory of these offices is available in the Civil Division Management Office in the
county listed above and online at:
http://www.judiciary.state.nj.us/prose/10153_deptyclerklawref.pdf. Unless exempt from paying
the filing fee, include a $175 filing fee payable to the “Treasurer, State of New Jersey.” You
must also send a copy of your answer and opposition papers to the Plaintiff’s attorney whose
name and address appear above, or to the Plaintiff, if no attorney is named above. A telephone
call will not protect your rights; you must file and serve your answer and opposition papers (with
the fee) or judgment may be entered against you by default.
8.

If you cannot afford an attorney, you may call the Legal Services office in the

county in which you live or the Legal Services of New Jersey Statewide Hotline at 1-888-LSNJLAW (1-888-576-5529). If you do not have an attorney and are not eligible for free legal
assistance you may obtain a referral to an attorney by calling one of the Lawyer Referral
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Services. A directory with contact information for local Legal Services Offices and Lawyer
Referral Services is available in the Civil Division Management Office in the county listed above
and online at: http://www.judiciary.state.nj.us/prose/10153_deptyclerklawref.pdf.
9.

The Court will entertain argument, but not testimony, on the return date of the

order to show cause, unless the Court and parties are advised to the contrary no later than
_______ days before the return date.

__________________________________________
HON. BONNIE J. MIZDOL, A.J.S.C.
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WALTER M. LUERS, ESQ. – 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone:
908.894.5656
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO. ______________________
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Records Custodian for the
Borough of Englewood Cliffs,

ORDER

Defendants.
THIS MATTER having been brought before the Court pursuant to R. 4:67-1 and
2(a) by Walter M. Luers, Esq., of the Law Offices of Walter M. Luers, LLC, counsel for
Plaintiff Carin Geiger, by Verified Complaint and Order to Show Cause for an Order
requiring Defendants Borough of Englewood Cliffs and Lisette M. Duffy to provide
Plaintiff with copies of certain public records, and the Court having considered the papers
submitted by the parties, and having heard oral argument on
____________________________, 2017; and for the reasons set forth on the record on
____________________________, 2017, and for good cause shown,
IT IS on this _____ day of _______________________, 2017
A.

ORDERED that within 20 days after service of this Order upon

them, Defendants shall disclose to Plaintiff a copy of the email written by Mayor Kranjac
to the Record on or about August 11, 2017 that was requested by Plaintiff; and it is
further
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B.

ORDERED that Plaintiff is the prevailing party in this matter and

that counsel for Plaintiff shall serve and file his motion and fee certification for
reasonable attorneys’ fees and costs within 20 days after service of this order upon
Plaintiff; and it is further
C.

ORDERED that Plaintiff shall serve a copy of this Order upon

Defendants within seven days of service of this order upon Plaintiff.

________________________________________
HON.BONNIE J. MIZDOL, A.J.S.C.

OPPOSED

________

UNOPPOSED ________
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WALTER M. LUERS, ESQ. – 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone:
908.894.5656
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO. ______________________
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Records Custodian of the
Borough of Englewood Cliffs,

CERTIFICATION OF
WALTER M. LUERS

Defendants.
WALTER M. LUERS, of full age, who is the attorney for the Plaintiff in this action,
hereby certifies and says:
1.

Attached as Exhibit A is a true and correct copy of the August 11, 2017

News Story written by Steve Janoski.
2.

Attached as Exhibit B is a true and correct copy of the contact information

of Mayor Kranjac and Englewood Cliffs Borough Council.
3.

Attached as Exhibit C is a true and correct copy of the August 16, 2017

OPRA request.
4.

Attached as Exhibit D is a true and correct copy of the August 25, 2017

Defendant Duffy’s email response.
5.

Attached as Exhibit E is a true and correct copy of the August 29, 2017

Plaintiff’s email response to Defendant Duffy.
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6.

Attached as Exhibit F is a true and correct copy of the August 29, 2017

Defendant Duffy’s email response to Plaintiffs email.
7.

Attached as Exhibit G is a true and correct copy of the September 5, 2017

Defendants email response to Plaintiff’s email.
8.

Attached as Exhibit H is a true and correct copy of the September 26,

2017 Defendant Duffy’s email denial of the Plaintiff’s OPRA request.
9.

The foregoing statements made by me are true. I am aware that if any of

the foregoing statements made by me are willfully false I am subject to punishment.
DATED: October 24, 2017

/s/ Walter M. Luers
Walter M. Luers
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Report: Englewood Cliffs officer should have been disciplined

Page 1 of2

Local Journalism Lives Here. Just 99(/week
LEARN MORE (HTTP://OFFERS.NORTHJERSEV.COM/RJWON?GPS
SOURCE=BENBSEP&UTM_MEDIUM:NANOBAR&UTM_SOURCE=BOUNCE
EXCHANGE&UTM_CAMPAIGN = READLOCAL 17)

Report: Englewood Cliffs officer should have been
d isciplined
Steve Janoski, StaffWriter,@SteveJanoski

Published 8:01 p.m. ET Aug. 11, 2017 I Updated 11: II p.m. ET Aug. ll, 2017

ENGLEWOOD CLIFFS -Six of the nine administrative charges brought against borough police Lt. Scott
Mura should have resulted in a punishment, according to a recently released report from the disciplinary
hearing officer hired by the borough.
The report, written by retired Superior Court Judge Robert Guida, was released as a part of a residents' lawsuit
that seeks to overturn the Borough Council's 2016 decision to dismiss the six remaining charges. Those
charges, Guida wrote, should have resulted in Mura serving a 130-day suspension without pay.
(Photo: NJMG File Photo)

"They had the report, they should have been deliberating over the report, and instead they chose to ignore it

completely," said Carin Geiger, who filed the suit in state Superior Court alongside former Democratic council members Joseph Favaro and Melanie
Simon.
Guida's report has resurrected concerns about how the council handled Mura's case. Mura, a 21-year veteran of the Englewood Cliffs police, was
accused two years ago of conducting an unauthorized investigation into dismissed parking tickets, improperly running a background check on his
girlfriend's ex-boyfriend, and lying on four occasions.
The council dismissed the administrative charges because the Englewood Cliffs police department ''went on a witch hunt of one of their own" rather than
address the issue Mura had raised -namely, that of ticket fixing, Mayor Mario Kranjac wrote in an email on Friday. Other allegations against Mura
lacked proof, Kranjac wrote.
"Unlike the chief and his political supporters, I will not convict or discipline ... anyone unless the evidence and process are clear and pure in all respects
-which clearly was not the case in the tainted Mura matter," Kranjac wrote.
Kranjac also wrote Guida was not provided with a recording of a phone call in which Cioffi ordered the tickets in question to be voided.
Mura filed his own lawsuit against the borough in December 2015, claiming he had been retaliated against by Police Chief Michael Cioffi for investigating
the dismissed parking tickets. He settled with the borough last month, and received $110,000 and a retroactive promotion to captain, provided he retires
and does not work for the borough in the future.
The report's release caps a tumultuous week in which Cioffi, the police chief, was also brought before the Borough Council to answer accusations that he
had disclosed confidential information about borough employees during the disclosure of evidence for his own lawsuit against the borough.
Filed in federal court last August, Cioffi's suit is one of about a half-dozen pending against the borough or the police department and its officers.
Email: janoski@northjersey.com

Read or Share this story: https://njersy.co/2vX5cgs

http://www.northjersey.com/story/news/bergen/englewood-cliffs/2017/08/11/report-englewood-cliffs-of... 9/13/2017
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Exhibit B
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BOROUGH OFFICES
482 Hudson Terrace
Englewood Cliffs, NJ 07632

Council President: Carrol McMorrow
Term expires 2018
cmcmorrow@englewoodcliffsnj.org
Buildings & Grounds, Recreation, Finance, Legal,
Community Events
Councilman Edward Aversa
Term expires 2017
eaversa@englewoodcliffsnj.org
Lighting
Councilwoman Gloria Oh
Term expires 2017
goh@englewoodcliffsnj.org
Transportation

Directions
Email
Phone
Fax
Public
Hours

Email Us
201-569-5252

Councilman Mark Park
Term expires 2018

201-569-4356
Monday - Friday
9am - 4pm

mpark@englewoodcliffsnj.org
Historical, Economic Development

*Closed on legal
holidays

Councilman Ellen Park

Social Media

Agendas & Minutes
Meetings Calendar

Municipal Court

<

Additional Links

Term expires 2019
epark@englewoodcliffsnj.org
Sanitation, Beautification
Councilman William Woo
Term expires 2019
wwoo@englewoodcliffsnj.org
Public Safety, DPW, Recycling, Clean Communities

Contact Information
482 Hudson Terrace
Englewood Cliffs, NJ 07632
Telephone:
201-569-5252
Fax:
201 569-4356
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BER-L-007240-17 10/24/2017 4:40:24 PM Pg 9 of 20 Trans ID: LCV2017374903

Carin Geiger
From: Carin Geiger [mai!to:carin.geiger@grnaiLcorn]
Sent: Wednesday, August 16, 2017 12:02 PM
To: 'Lisette Duffy'
Subject: OPRA and Right to KNow
Pursuant to OPRA and the State of New Jersey Right to Know laws, please send me, via email, the following documents:
1. Email or other correspondence from Mario Kranjac to North Jersey.com/Bergen Record/ S. Janoski regarding the
Guida Reports or Lt. Mura or any other issue relating to the Borough of Englewood Cliffs between August 1 and August
16, 2017.
2. Copy of the Rice Notices issued to Lisette Duffy and Chief Cioffi during the month of August 2017.
3. Copy of any and all correspondence from the attorneys representing each of the above to either Mayor Kranjac, the
borough administrator, the borough clerk or to the Council regarding these Rice Notices.
4. Copy of any and all correspondence, electronic or otherwise, between Mayor Kranjac and the Borough Administrator
regarding the rice notices and/or disciplinary action that was proposed in August 2017.
5. Copy of the two most recent legal bills received from the borough attorney Anne Marie Rizzoto.
6. Copy of the last bill received from Semerau law firm.
7. Copy of all the legal bills received from the borough Prosecutor and the Borough Prosecutor on the Cioffi hearings and
followup.
Please email above to me.
Thank you.
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Exhibit D
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Carin Geiger
From:
Sent:
To:
Subject:
Attachments:

Lisette Duffy [LDuffy@englewoodcliffsnj.org)
Friday, August 25, 2017 4:25 PM
Carin Geiger
RE: OPRA request
SKM_C45817082511450.pdf; SKM_C45817082511460.pdf; June July redacted.pdf;
Redacted Bills.pdf; Redacted Jan and Feb 2017 invoices.pdf; Redacted April 2017 lnvoice.pdf

God afternoon, pursuant to your OPRA, kindly see responses in red below.
Thank you.
Lisette Duft\

From. Car1·n Ge1·ger [_1.,..1 :"iit,i·-,,.,,,rin ,__,e,,n-"'1·r'ri:ccn·,,."11 ···nm]
Sent: Friday, August 18, 2017 12:14 PM
To: Catherine Steine!
Cc: Lisette Duffy
Subject: OPRA request
•

A1

,,,...)(!i,ti,\..

.-.... ...,.� •<>�........ ..,,.... ,.,.�...,,

1

,\,.,�-,�.... �t,,;.,.).. e �',,J�.S ••

I noticed an error in the request submitted this week. Item 7 asks for copies of invoices received from the Borough
Prosecutor in the Cioffi hearings twice. I meant the Borough Prosecutor and the Borough Hearing Officer. I am sorry for
any confusion in this matter. You clarified and revised item #7 - The Borough Prosecutor does not submit invoices to the

Thank you,
Lisette Duffy
From: Carin Geiger [mai!to:carin.geiger(cu,gmail.com]
Sent: Wednesday, August 16, 2017 12:02 PM
To: Lisette Duffy
Subject: OPRA and Right to KNow

Pursuant to OPRA and the State of New Jersey Right to Know laws, please send me, via email, the following documents:
1. Email or other correspondence from Mario Kranjac to North Jersey.com/Bergen Record/ S. Janoski regarding the
Guida Reports or Lt. Mura or any other issue relating to the Borough of Englewood Cliffs between August 1 and August
16, 2017.
2. Copy of the Rice Notices issued to Lisette Duffy and Chief Cioffi during the month of August 2017.
fi.ttached,

3. Copy of any and all correspondence from the attorneys representing each of the above to either Mayor Kranjac, the
borough administrator, the borough clerk or to the Council regarding these Ri<:e Noti<:es. Under OPR.A
- Personnel matters ,:U\': exempt frmn disclosure.

.S.A. 47:lA-10
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4. Copy of any and all correspondence, electronic or otherwise, between Mayor Kranjac and the Borough Administrator
regarding the rice notices and/or disciplinary action that was proposed in August 2017. Under OPRA N.J.S.A. 47: lA-10

Personnel maJ:ters are exempt fmn1 disdosure.
5. Copy of the two most recent legal bills received from the borough attorney Anne Marie Rizzoto. There are no records
6. Copy of the last bill received from Semerau law firm. PL'!m,e ,�<:;'0
7. Copy of all the legal bills received from the borough Prosecutor and the Borough Prosecutor on the Cioffi hearings and
followup. See clarification above
Please email above to me.
Thank you.

2
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Sent: Tuesday, August 29, 2017 9:04 PM
To: Lisette Duffy
Subject: Opra
I believe the response to my opra which was delayed was due today. I am expecting the information
relating to the mayor. There is no reasonable explanation for the delay of a simple request
Thank you.
Sent from my iPhone
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Exhibit F
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Carin Geiger
From:
Sent:
To:
Subject:

Lisette Duffy [LDuffy@englewoodcliffsnj.org]
Wednesday, August 30, 2017 2:59 PM
Carin Geiger
RE: Opra

Follow Up Flag:
Flag Status:

Follow up
Flagged

Pursuant to an extended response date due to you by end of business day on Tuesday, August 29, 2017, please note the
following:
Your request for the Mayor's email to North Jersey.com/Bergen Record/ S. Janoski regarding the Guida Reports or Lt.
Mura or any other issue relating to the Borough of Englewood Cliffs between August 1 and August 16, 2017, requires
an extension due to it being under review by our Borough Attorney.
The Borough Attorney is requesting an extension to fill your OPRA by Tuesday, September 5, 2017. You will receive a
th
response on or before the September 5 extension.
Thank you,
Lisette Duffy
1. Email or other correspondence from Mario Kranjac to North Jersey.com/Bergen Record/ S. Janoski regarding the
Guida Reports or Lt. Mura or any other issue relating to the Borough of Englewood Cliffs between August 1 and August
16, 2017. This request is under review and a response will be provided by close of business on Tuesday, !.i.ugust
29.TP!ease advise the requestor tha'i: this portion of their request requires an eJ(tension due to it being under revie'JV and
provide the requeste:- with a da·i:e that t:1ev WILL receive a response
-----Original Message----From: Carin Geiger [rna!ito:carin.geiger@_gmail.com]
Sent: Tuesday, August 29, 2017 9:04 PM
To: Lisette Duffy
Subject: Opra
I believe the response to my opra which was delayed was due today. I am expecting the information relating to the
mayor. There is no reasonable explanation for the delay of a simple request
Thank you.
Sent from my iPhone
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Exhibit G
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Carin Geiger
From:
Sent:
To:
Cc:
Subject:

Lisette Duffy [LDuffy@englewoodcliffsnj.org]
Tuesday, September 05, 2017 5:16 PM
Carin Geiger
Catherine Steinel
RE: Opra

Follow Up Flag:
Flag Status:

Follow up
Flagged

Good afternoon, I received the message you left for me. At this time, I have no additional response.
i have a message out to our Borough Attorney, Anne Marie Rizzuto, concerning your OPRA.
Thank you.
Lisette Duffy
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From: Lisette Duffy [mailto:LDuffy@englewoodcliffsnj.org]
Sent: Tuesday, September 26, 2017 11:10 AM
To: Carin Geiger
Cc: Catherine Steinel
Subject: RE: Past due OPRA request

Good morning,
Pursuant to your original OPRA submitted to us on August 16, requesting the Mayor’s email and
or correspondence to North Jersey.com/Bergen Record/ S. Janoski, is denied.
Please note the following:
The email by Mayor Kranjac to the newspaper was written in his individual political capacity and
is not part of mayoral or Borough duties.
Thank you,
Lisette M. Duffy, RMC, CMR
Borough Clerk
Registrar of Vital Statistics
Borough of Englewood Cliffs
482 Hudson Terrace
Englewood Cliffs, NJ 07632
Tel. (201) 569-5252 ext 481
Fax (201) 569-4356
www.englewoodcliffsnj.org
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WALTER M. LUERS, ESQ. – 034041999
LAW OFFICES OF WALTER M. LUERS, LLC
Suite 2
122 West Main Street Clinton, New Jersey 08809
Telephone: 908.894.5656
wluers@luerslaw.com
Attorneys for Plaintiff
CARIN GEIGER,

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff,
DOCKET NO.
v.
CIVIL ACTION
BOROUGH OF ENGLEWOOD CLIFFS
and LISETTE M. DUFFY in her official
capacity as Records Custodian of the
Borough of Englewood Cliffs,

CERTIFICATION OF
FACSIMILE SIGNATURE

Defendants.

I, Walter M. Luers, of full age, hereby certify:
1.

I am an attorney of the State of New Jersey and the sole member of the law

firm of Law Offices of Walter M. Luers, LLC, and counsel for Plaintiff.
2.

Ms. Geiger was not available to sign her Verification to the Verified Complaint

and has, therefore, provided a facsimile/PDF copy of her signature.
3.

Ms. Geiger has acknowledged to me the genuineness of her signature affixed to

her Verification. A copy of the Verification with original signature affixed will be filed if
requested by the Court or a party.
4.

I certify that the foregoing statements made by me are true. I understand that

if any of the statements made by me are willfully false, I am subject to punishment.

Dated: October 24, 2017

/s/ Walter M. Luers
Walter M. Luers
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Law Offices of

Walter M. Luers, LLC
Suite 2
122 West Main Street
Clinton, New Jersey 08809
Telephone: 908.894.5656
Facsimile: 908.894.5729
www.luerslaw.com
Walter M. Luers, Esq.*

October 24, 2017

*Also admitted in New York
Writer’s Direct Email: wluers@luerslaw.com

Honorable Bonnie J. Mizdol, A.J.S.C.
Superior Court of New Jersey
Bergen County Justice Center, 4th Floor
10 Main Street
Hackensack, New Jersey 07601
Re:

Geiger v. Borough of Englewood Cliffs, et al.

Dear Judge Mizdol:
We are submitting this Letter Brief in lieu of a more formal brief in support of this
action under the Open Public Records Act (“OPRA”), N.J.S.A. 47:1A-1, et seq., and the common
law right of access, which has been opened to the Court via Order to Show Cause. This action is
being brought because Defendants have denied Plaintiff access to email or emails written by
Mayor Mario Kranjac to the Bergen Record, the paper’s website, or reporter Steven Janonski in
August 2017. The email or emails were written by the Mayor concerning actions taken at a city
council meeting that were later criticized in a report by a reviewing judge. That is, the emails
were written by a public official concerning public business. Therefore, Defendants violated
OPRA and the common law right of access when they denied Plaintiff’s request.
First, we discuss the facts of this case. Second, we discuss why this action should
proceed in a summary manner. Third, we discuss legal arguments that support disclosure.
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 2 of 12
STATEMENT OF FACTS
The Court is respectfully referred to the Verified Complaint and Certification of
Walter M. Luers for a recitation of the facts and copies of the OPRA request and responses in
this matter.
LEGAL ARGUMENT
POINT I
PLAINTIFF’S MANNER SHOULD PROCEED SUMMARILY
The standards governing the initiation of OPRA actions are familiar ones. “A
person who is denied access to a government record by the custodian of the record, . . . may
institute a proceeding to challenge the custodian’s decision by filing an action in Superior
Court.” N.J.S.A. 47:1A-6. Once instituted, “[a]ny such proceeding shall proceed in a summary
or expedited manner.” Id. “This statutory language requires a trial court to proceed under the
procedures prescribed in Rule 4:67.” Courier News v. Hunterdon County Prosecutor’s Office,
358 N.J. Super. 373, 378 (App. Div. 2003). Any such action must be initiated by Order to Show
Cause, supported by a verified Complaint. Id. (citing R. 4:67-2(a)). Here, because OPRA
authorizes actions under it to proceed in a summary manner, and Plaintiff’s request for an order
to show cause is supported by a verified complaint, the relevant documents have been provided
via certification, and the relevant facts should not reasonably be disputed, the Order to Show
Cause should be granted so this matter may proceed in a summary manner. R. 4:67-2(a).
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 3 of 12
POINT II
THE EMAIL FROM THE MAYOR TO THE RECORD IS A PUBLIC RECORD
Plaintiff seeks records pursuant to OPRA and the common law right of access.
As the Court knows, the Open Public Records Act (“OPRA”) mandates that “government
records shall be readily accessible for inspection, copying, or examination by the citizens of this
State, with certain exceptions, for the protection of the public interest, and any limitations on the
right of access accorded [under OPRA] as amended and supplemented, shall be construed in
favor of the public’s right of access.” Libertarian Party of Cent. New Jersey v. Murphy, 384 N.J.
Super. 136, 139 (App. Div. 2006) (citing N.J.S.A. 47:1A-1). “The purpose of OPRA ‘is to
maximize public knowledge about public affairs in order to ensure an informed citizenry and to
minimize the evils inherent in a secluded process.’” Times of Trenton Publ’g Corp. v. Lafayette
Yard Cmty. Dev. Corp., 183 N.J. 519, 535 (2005) (quoting Asbury Park Press v. Ocean County
Prosecutor’s Office, 374 N.J. Super. 312, 329 (Law Div. 2004)).
These lofty descriptions of the purposes of OPRA are not mere bromides or
empty statements of legislative intent. Our Supreme Court has stated that “Those who enacted
OPRA understood that knowledge is power in a democracy, and that without access to
information contained in records maintained by public agencies citizens cannot monitor the
operation of our government or hold public officials accountable for their actions.” Fair Share
Housing Center, Inc. v. New Jersey State League of Municipalities, 207 N.J. 489, 502 (2011).
The burden of proof in showing that a denial of access was justified rests solely
with the Records Custodian. N.J.S.A. 47:1A-6; Asbury Park Press v. Monmouth County, 406
N.J. Super. 1, 7 (App. Div. 2009). Here, the documents sought by Plaintiff are “government
records” within the meaning of OPRA. Under OPRA, a “government record”:
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 4 of 12
means any paper, written or printed book, document, drawing, map,
plan, photograph, microfilm, data processed or image processed
document, information stored or maintained electronically or by
sound-recording or in a similar device, or any copy thereof, that has
been made, maintained or kept on file in the course of his or its
official business by any officer, commission, agency or authority of
the State or of any political subdivision thereof, including
subordinate boards thereof, or that has been received in the course
of his or its official business by any such officer, commission,
agency, or authority of the State or of any political subdivision
thereof, including subordinate boards thereof.
N.J.S.A. 47:1A-1.1.
The email of the Mayor clearly falls under the definition of being a public record.
Interpreting N.J.S.A. 47:1A-1.1, and all parts of OPRA, should be done in light of the
Legislature’s desire to promote the greatest possible transparency to government actions and
operations. Paff v. Galloway Township, 229 N.J. 340, 352 (2017). Any question regarding the
limitation of access should be “construed in favor of the public’s right of access.” Id. quoting
N.J.S.A. 47:1A-1. As an email, the Mayor’s communications with the press were documents
stored on the borough’s servers, written by an officer of the borough, concerning official
business of the borough.
Defendant’s denial claims “The email by Mayor Kranjac to the newspaper was
written in his individual political capacity and is not part of mayoral or Borough duties.” (Luers
Cert., Exh. H). Be that as it may, the email concerned matters within his official duties as a
member of the city council. Revised General Ordinances of Englewood Cliffs, §2-4 Powers of
the Mayor (available at http://clerkshq.com/default.ashx?clientsite=englewoodcliffs-nj). The
matters discussed concerned official business of Englewood Cliffs City Council, specifically the
council’s powers as the disciplinary hearing board for the borough’s police department. Id. § 2-
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 5 of 12
13.11A. The contents of the email discussed the Mayor’s official duties and official business of
the borough, which is dispositive.
Should Defendants claim, arguendo, that executive privilege applies, such a claim
would fail. Wilson v. Brown, 404 N.J. Super 577 (App. Div. 2009) cert denied 198 N.J. 473,
concerned the executive privilege of the New Jersey Governor. The justification for the
existence of the privilege discussed in Wilson comes from the New Jersey Constitution’s goal of
creating a strong executive. Id. at 572. It has been held that “a claim of executive privilege can
protect state and even municipal executives from disclosure of documents in their official
capacity.” Jones v. DeRosa, 238 F.R.D. 157, 164 (D.N.J. 2006) (internal citations omitted)
(§1983 action against N.J. police department that claimed executive privilege). But for
executives not covered by constitutionally justified protections, the privilege only extends to
situations where “disclosure would seriously harm the operation of government.” Id. at 164-65.
Whenever such a claim is made, the party claiming the privilege must identify particularized
harm that may arise from disclosure.
The Defendants cannot claim executive privilege under these decisions. The
mayor of a borough has far more limited powers and cannot be considered a “strong executive”.
General Ordinances of Englewood Cliffs § 2-4 (Mayor may only vote when there is a tie among
the city council members; the city council may appoint any city official over the mayor’s
objections). Defendants have not stated why disclosure of the email or emails might seriously
harm the operation of government in general, much less specifically regarding each relevant
email or emails.
Defendants may be claiming that a document written for “political” purposes is
exempt from being a document. OPRA does list numerous types of documents that may be
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 6 of 12
created by a public entity that are nonetheless not government records. See Newark Morning
Ledger Co. v. New Jersey Sports & Exhibition Authority, 423 N.J. Super. 140, 161 (App. Div.
2011). Courts should, however, “always maintain a sharp focus of the purpose of OPRA and
resist attempts to limit its scope, absent a clear showing that one of its exemptions applies to bar
the requested disclosure”. Id. at 162-63 (emphasis in original) (internal citations omitted). There
is no “political exemption” listed in OPRA or any of the case law interpreting OPRA. Therefore,
this argument would fail.
Defendants may be claiming that a “political” document is a personal document
that should be kept private as the Mayor had a “reasonable expectation” that his political
activities and calculations would not be subject to public scrutiny. N.J.S.A. 47:1A-1; See Burnett
v. County of Bergen, 198 N.J. 408, 425-26 (2009). The Burnett court adopted a balancing test to
determine when the expectation of privacy overcame the presumption of disclosure. Id. at 427.
The factors examine are:
(1) the type of record requested; (2) the information it does or might
contain; (3) the potential for harm in any subsequent nonconsensual
disclosure; (4) the injury from disclosure to the relationship in which
the record was generated; (5) the adequacy of safeguards to prevent
unauthorized disclosure; (6) the degree of need for access; and (7)
whether there is an express statutory mandate, articulated public
policy, or other recognized public interest militating toward access.
Id.
The Burnett analysis shows the Mayor cannot have a reasonable expectation of
privacy. Factors one and two dominate: the Mayor wrote an email or emails to the press
concerning public business. The recipient or recipients of the email, as well as the editors or
publisher not directly addressed, could decide to disclose the entire contents of the discussion.
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 7 of 12
As for factor two, allowing access to information regarding public business is the reason for
OPRA’s creation.
Factors three and four favor disclosure. It is true that exposing possible “off the
record” quotes from the Mayor from OPRA disclosure might harm the future relationship
between the Mayor and the newspaper, possibly implicating factors three and four. However,
the focus of the enquiry of factors three is the harm that might affect a relationship between those
who would hold that privacy interested and the government, not the harm of the relationship
between that person with another private entity. A factor four examination focuses on harm to a
government policy from disclosure. Id. Exposing the contents of the email might cause public
officials to demur from speaking to the press thereby limiting public information. The far greater
harm to public information would be to let public officials hide or manipulate information by
imposing arbitrary limitations under the guise of “politics”.
The other factors favor disclosure. Factor five focuses on whether safe guards
exist that prevent disclosure once disclosed in the document. This is irrelevant here because the
newspaper may disclose the emails at any time irrespective of what the Plaintiff may do. Factor
six, the need to disclosure, clearly favors disclosure because the emails were written by a public
official conducting public business. The only public policy that might be implicating from factor
seven might be executive privilege. As discussed above, executive privilege concerns are not
implicated by Plaintiff’s request.
For the foregoing reasons, the records requested by Plaintiff should be disclosed
under OPRA.
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 8 of 12
POINT III
THE COMMON LAW RIGHT OF ACCESS
If this Court should deny access to the records requested under OPRA, the Court
should grant access under the common law right of access. The public’s right of access to
records is broader under the common law right of access than under OPRA. “Nothing contained
in [OPRA] shall be construed as limiting the common law right of access to a government
record, including criminal investigatory records of a law enforcement agency.” N.J.S.A. 47:1A8; see also North Jersey Media Group Inc. v. State, Dep’t of Personnel, 389 N.J. Super. 527, 536
(Law. Div. 2006); Bergen County Improvement Auth. v. N. Jersey Media Group, Inc., 370 N.J.
Super. 504, 516 (App. Div. 2004). Thus, the right of access to records under the common law is
broader than under OPRA. North Jersey Media Group, 389 N.J. Super. at 537.
The common law right of access has three elements: (1) the records must be
common law public documents; (2) the person who seeks access must “establish an interest in
the subject matter of the material,” South Jersey Publishing Co. v. New Jersey Expressway Auth.,
124 N.J. 478, 487 (1991), and (3) the citizen’s right to access “must be balanced against the
State’s interest in preventing disclosure.” Higg-A-Rella, Inc., 141 N.J. at 46; see also Keddie v.
Rutgers, The State University, 148 N.J. 36, 50 (1997) (discussing these three elements).
Common law public records “include almost every document recorded, generated,
or produced by public officials whether or not 'required by law to be made, maintained or kept
on file.’” Shuttleworth v. City of Camden, 258 N.J. Super. 573, 582 (App. Div. 1992). A
common law record is one that is made by a public official in the exercise of their public
function, either because the record was required or directed by law to be made or kept, or
because it was filed in a public office. Higg-A-Rella, Inc., 141 N.J. at 46.
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 9 of 12
Plaintiff standing is a requirement easily met: “demand for inspection is premised
upon a purpose which tends to advance or further a wholesome public interest or a legitimate
private interest.” Loigman v. Kimmelman, 102 N.J. 98, 113 (1986) (internal citations omitted).
Further, “[a] citizen, and the press on its behalf, does not have to prove any personal interest in
order to satisfy the common law standing requirement.” Daily Journal v. Police Dep’t of City of
Vineland, 351 N.J. Super. 110, 122 (App. Div. 2002).
To determine whether the records should be disclosed to Plaintiffs, this Court
must balance Plaintiff’s interest in disclosure against Defendants’ interest in confidentiality. In
weighing whether disclosure outweighs confidentiality, courts consider several factors, including
(1) the extent to which disclosure will impede agency functions by
discouraging citizens from providing information to the government;
(2) the effect disclosure may have upon persons who have given such
information, and whether they did so in reliance that their identities
would not be disclosed; (3) the extent to which agency self-evaluation,
program improvement, or other decision making will be chilled by
disclosure; (4) the degree to which the information sought includes
factual data as opposed to evaluative reports of policy-makers; (5)
whether any findings of public misconduct have been insufficiently
corrected by remedial measures instituted by the investigative agency;
and (6) whether any agency disciplinary or investigatory proceedings
have arisen that may circumscribe the individual’s asserted need for
the materials.
Loigman, 102 N.J., supra, at 113.
Plaintiff meets all requirements to receive access to the requested records. All the
documents requested were written by officials of Defendant Borough of Englewood Cliffs and
stored by Defendants on there email server; they are therefore public documents. The Plaintiff
meets the standing requirement because there of the public interest in having the fullest possible
knowledge of why a public official acted as he did and why he decided to respond to a story
criticizing his and other city council member actions. Plaintiff’s interest in disclosure outweighs
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Honorable Bonnie J. Mizdol, A.J.S.C.
October 24, 2017
Page 10 of 12
Defendants need for confidentiality. While the Mayor may have personal reasons for writing the
emails, the emails are by a public official discussing public business.
Again relying on Wilson, the Defendants may argue that against a claim of
executive privilege requires Plaintiff to assert a more particularized need than usually required.
Wilson, 404 N.J. Super., supra, at 583. The court in Wilson used part of the three-part test from
McClain v. Coll. Hosp., 99 N.J. 348, 351 (1985): (1) the extent to which the information may be
available from other sources; (2) the degree of harm that the litigant will suffer from its
unavailability.1 Wilson, 404 N.J. Super. supra at 583, citing McClain, supra, 99 N.J. at 351.
The first McClain factor favors disclosure here. Defendants may argue that
information is available from another source judge its content: the quotes from the paper.
Communications Workers of America v. Rousseau, 417 N.J. Super. 341, 366-67 (App. Div.
2010), citing Wilson, 404 N.J. Super, supra, at 580-581. This, however, is not the case. Only
what the paper quoted is known, not the context of the quotes or what other questions the
reporter asked. We do not know what specific information the Mayor has to assert that “they
went on a witch hunt” or what other information was given that was not quoted. Therefore, all
the information is not available for the public to fully analyze the issues. Furthermore, there was
a considerable wealth of information available from other sources in Wilson and
Communications Workers. Wilson, 404 N.J. Super, supra, at 583(“the privilege log, the parties’
concessions, and the Advisory Panel conclusions shed considerable light on the nature and extent
of the communications”); Communication Workers, 417 N.J. Super., supra, at 366 (“Notably, the
CWA and NJEA representatives may receive access to an entire agreement, if plaintiffs'

1

The third element, the possible prejudice to an ongoing civil investigation, was not implicated in Wilson.
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representatives execute confidentiality agreements”). The information from the newspaper
quotes is considerably less.
The second McClain factor involves the application of the Loigman elements.
Wilson, 404 N.J., supra, at 584. The first Loigman factor focuses on whether disclosure of the
documents will impede government decision making and functions. In the present case, unlike,
Wilson, there is no threat to impede the decision making process of the council or expose
confidentially given advice on that decision making process. Id.
The confidentiality issue of the second factor is not implicated because neither the
Mayor or the newspaper expected anonymity. The fourth factor inquires into whether the
request seeks facts or opinions. Here, the Plaintiff seeks only seeks facts: what the Mayor said to
the newspaper.
The remainder of the Loigman factors concern how much disclosure would
impede or promote corrective action by the public agency. It is the lack of corrective action
Plaintiff seeks to bring into open for the public to consider. All the Loigman factors therefore
offer considerable justification to disclose the emails.
For the above reasons, the documents requested should be disclosed under the
right of access. Plaintiff respectfully submits that the arguments in support of OPRA disclosure
above also supports disclosure under the Right of Access.
POINT IV
COUNSEL FEES
If the Court orders Defendants to produce the documents at issue, the Court
should find that Plaintiff is the prevailing party and, under OPRA’s fee-shifting provision and the
common-law right of access, award Plaintiff a reasonable attorneys’ fee and costs. N.J.S.A.
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47:1A-6; Mason v. Hoboken, 196 N.J. 51, 79 (2008) (concluding that catalyst theory applies to
fee awards under both OPRA and the common law right of access).
Respectfully submitted,
/s/ Walter M. Luers
Walter M. Luers
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